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WHITTREN AND F. H. WASKEY,

Plaintiffs in Error,

vs.

J. J. CHAMBERS,
Defendant in Error.

PETITION FOR REHEARING.

The decision in this case, admitting all that is said in

the opinion, affirms a judgment in direct violation of

the pleadings.

The action is in ejectment. The plaintiff in error,

Whittren, set up an affirmative equitable defense in his

amended answer. The defendant in error admitted it

by failure to deny.

Both the fact of such failure on the part of the de-

fendant in error as well as the result flowing therefrom

as a matter of law were ignored by the Court below,



who erroneously instructed the jury without consider-

ing a defense admitted by the pleadings.

This Court perpetuates the error of the lower court,

thereby depriving Whittren of a quarter interest in the

claim in controversy and imposing upon him and his

lessees a judgment for damages larger by one-half than

can legally be imposed upon them.

The second amended complaint is for the possession

and damages for withholding an undivided one-half

interest in the "Bon Voyage" claim, basing the right

upon a conveyance from the plaintiff in error, Whit-

tren, to him (Tr., 19, 20).

The answer of plaintiff in error Whittren sets up the

following:

"IV. And for a further and separate answer and

partial defense to the said complaint, and by way
of counterclaim, this defendant alleges:

"That the plaintiff ought not to be permitted to

allege that he is the owner of an undivided one-

fourth interest in the said 'Bon Voyage' mining

claim or entitled to the possession thereof or that he

has been damaged by the withholding thereof by

the defendant, because that on or about the 24th

day of May, 1906, tl is defendant was the owner of

the premises afores: 'd and in the possession there-

of, and entitled to such possession and on the said

day, the said plaintiff duly made, executed and de-

livered to this defendant an instrument in writing

signed by the plaintiff wherein and whereby the



plaintiff duly acknowledged this defendant to be

such owner and entitled to such possession and prom-
ised and agreed to execute and deliver to this de-

fendant upon demand, a deed conveying unto this

defendant, the premises aforesaid" (Tr.. 64).

It is provided by the Alaskan Code that ''the distinc-

" tion between actions at law and suits in equity and

" the forms of all such actions and suits are abolished

" and there shall be but one form of action for the en-

" forcement or protection of private rights and the re-

" dress or prevention of private wrongs which is de-

" nominated a civil action" (Sec. i, Part IV).

Section 304 of the same subdivision also provides as

follows, relative to the character of the defense in an

action of ejectment:

"The defendant shall not be allowed to give in

evidence any estate in himself or another in the

property or any license or right to the possession

thereof, unless the same be pleaded in his answer.

If so pleaded, the nature and duration of such es-

tate or license, or right to the possession shall be set

forth with the certainty and particularity' required

in a complaint . . ."

Such section has been construed with relation to

Section i, supra, and it has been decided by the Alaskan

court that the defendant in the action of ejectment may
plead an equitable defense in support of his possession.

Thompson vs. Bourk, 2 Alaska, 245;

Pacific Coast Co. vs. Broun, Id., 621.



This is in conformity to the rule controlling where

code or statutory provisions eliminate the distinctions

between the forms of actions at law and in equity. In

such jurisdictions equitable defenses are available to

defeat the legal title.

Quimby vs. Conlan, 104 U. S., 420;

Bohall vs. Dilla, 114 U. S., 47;

De Arguello vs. Bours, 67 Cal., 447;

In re Dutton's Estate, 57 Atl., 719;

Brady vs. Husby, 21 Nevada, 453;

Suessenback vs. Bank, 5 Dak., 477, 41 N. W.,

662.

To such equitable defense of Whittren herein, no

reply whatever is set up (Tr., 69).

Under the pleadings it is then admitted that of the

undivided one-half interest claimed by Chambers, and

to which he asks to be restored to the possession, one-

half actually belongs to Whittren, who is in possession

by his lessees.

"Every material allegation of the complaint not

controverted and every material allegation of new
matter in the answer not controverted by the reply

shall for the purpose of the action be taken as true.

Section 85, Part IV, Carter's Jlnska Code.



With this state of the record, the Court instructed

the jury as follows:

"The first question then, gentlemen of the jury,

for your consideration, is whether the plaintifif is

the owner in fee of an undivided one-half interest

in the said claim and was so at the time of the

bringing of the above-entitled suit. Upon your de-

termination of this question practically hinges the

whole case. If from all the evidence in the case you

find that he is such owner in fee, by reason of a con-

veyance from the defendant Whittren, then your

verdict should be for the plaintiff for the possession

of an undivided one-half interest in the said claim,

together with damages in a sum equal to one-half

of all the gold extracted or taken from the said

claim by the defendants less the cost of mining the

same" (Tr., p. 590, Assignment of Error 16).

Such instruction was palpable error as the pleadings

were completely ignored. The Court should have in-

structed the jury as a matter of law upon the effect of

the admissions in the pleadings.

"The Court should instruct the jury as to what

questions of fact are to be tried under the pleadings

and should tell the jury what facts are denied and

what facts stand admitted thereby."

Vol. II, Plead. & Prac, pp. 55, 56;

Butcher vs. Death, 15 Mo., 271

;

Tipton vs. Triplett, i Mete. Ky., 570.



On the contrary, this instruction was misleading in

that it was not only unfounded in fact, but assumes a

state of facts which had been eliminated by the plead-

ings.

In thus ignoring the efifect of the admission in the

pleadings, the Court below was led into further error

in its instructions to the jury (Assignments of Error

21, 24, Tr., 593-4), as follows:

"You are instructed . . . that where a lessee

takes a lease from a lessor who has no title to the

ground leased, the lessee acquires no interest in the

ground by reason of the lease";

And:

"You are instructed that the memorandum signed

by Chambers and dated May 24, 1906, introduced

in evidence by the defendants marked Defendant's

Exhibit 'D' can not under the issues of this case be

considered by you as any proof of title to any por-

tion of the said 'Bon Voyage' claim in the defend-

ant, Whittren."

It needs no argument to show the error of the in-

struction first quoted under the law controlling in ac-

tions of this character in Alaska.

The vice of the second instruction consists more in

what is left unsaid than in what is said. Strictly speak-

ing, the memorandum being evidence of the title of

Whittren to the quarter interest, which is admitted by

Chambers in the pleadings, could not under the rules



of law be admitted in evidence as it would be super-

fluous to introduce evidence of an admitted fact.

But the jury, in the absence of any instruction by the

Court upon the point of what was admitted by the

pleadings, necessarily were mislead into believing that

the acknowledgment of the interest of Whittren had

no value as pleaded and admitted.

These three instructions must be considered together,

and clearly show the erroneous theory upon which the

Court based its entire charge. What, then, is the ef-

fect of these erroneous instructions and of the failure

of the Court to properly instruct the jury as to the ad-

mitted facts?

Under the Alaskan Code, the plaintiff in an action

in ejectment must not only show a legal estate in him-

self, but a present right to the possession. The verdict

and judgment give to the defendant in error a right to

the possession of a half interest in the ground in con-

troversy when by his own admissions through the

pleadings, he has shown he is only entitled to the pos-

session of a quarter interest, the other quarter being

in Whittren, who is admittedly in possession through

his lessees.

The result of the judgment is an ouster of Whittren

and his lessees of the possession of that which it is ad-

mitted they have a right to possess; and further than

this, there is a judgment for damages, based upon a

half interest, in the proceeds of the property, which

should necessarily have been limited to half of that
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amount if the admissions in the pleadings are to have

the effect the law gives them.

We submit that the gross error of the instructions

complained of is clear, and further submit that a judg-

ment contrary to the pleadings cannot stand.

II.

There is one other point upon which this Court is in

error. In deciding that the leases to Waskey and his

colessees were not conveyances within the protection

of the statute concerning innocent purchasers and in

sustaining the instruction of the Court that such leases

were personal property, this Court gives the following

reasons:

(A) "In the first place these leases for a term

of two years were not conveyances. In several of

the States, the term 'conveyance' is defined by stat-

ute, but there is no such definition in the laws of

Alaska, or in those of Oregon from which they are

taken."

In this respect the Court is decidedly in error for

the Alaskan Code, as we pointed out in our oral argu-

ment, does contain an express definition of the term

"conveyances" and of the term "lands."

"Definition of Conveyance: The term 'convey-

ance,' as used in Chapters 13, 14 and 15 of this title,

shall be construed to embrace every instrument in



writing, except a last will and testament whatever

may be its form and by whatever name it may be

known in law, by which any estate or interest in

lands is created, aliened, assigned or surrendered."

Section 361, Part V.

While Section 135 of the same Part V provides:

"Definition of Lands: The term 'lands,' as used

in Chapters 13, 14 and 15 of this title, shall be con-

strued as coextensive in meaning with 'lands, tene-

ments and hereditaments,' and the term 'estate and

interest in lands' shall be construed to embrace every

interest, freehold and chattel, legal and equitable,

present and future, vested and contingent, in lands

as above 'defined.'
"

It can not be contended that because the statute is

limited to the conveyances mentioned in the chapters

referred to in the section quoted, that the essential

nature of a conveyance is thereby changed. That is

to say, an instrument conveying an interest in land in

good faith is not a conveyance, but when fraudulently

made it is a conveyance. This would be a reductio

ad absurdam.

The statute says, "the term estate and interest in

lands" shall be construed to embrace "every interest

. . . in lands as above defined."

And Section 1046 of Part IV, in providing for the

mode of transfer of interests in lands, says:
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"No estate or interest in real property other than

a lease for a term not exceeding one year can be

created, transferred or declared otherwise than by

operation of law or by conveyance or other instru-

ment in writing subscribed by the party creating

or transferring or declaring the same or by his law-

ful agent under written authority and executed with

such formalities as are required by law."

This section holds that a lease is an estate or interest

in real property, and taking this section in connection

with Sections 135 and 136, it clearly comes under the

term conveyance as "an instrument in writing . . .

" whatever may be its form and by whatever name it

" be known in law by which any estate or interest in

** lands is created, aliened, assigned or surrendered."

Leases for a term exceeding one year are required

to be executed with all the formalities of other con-

veyances of interests in real estate and being so executed

are entitled to record. Any other conclusion would be

unreasonable, for it can not be said that a man obtain-

ing a lease of real property for five or ten or fifty

years (there being no limitation in the Alaskan Code

as to the term) would not be required to record his

lease as one of the links in the chain of title concerning

the demised property if he hoped to protect himself

against any subsequent purchasers of the property from

his grantor.

"Lease for a term exceeding that which may be

granted by parol are within the mischief sought to
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be remedied by the recording acts and are convey-

ances within the meaning of such acts, although not

specifically designated therein."

Am. & Eng. Ency. Law, Vol. 44, p. 85;

Jones vs. Marks, 47 Cal., 242;

Commercial Bank vs. Pritchard, 125 Cal., 600;

Garber vs. Gianella, 98 Cal., 527;

Flower vs. Pearce, 45 L. Ann., 853;

Spielman vs. Kliest, 36 N. J. Eq., 199;

Johnson vs. Stagg, 2 Johns., 510;

Berry vs. Mutual Ins. Co., 2 Johns. Ch., 603.

The opinion in the case of Spielman vs. Kliest,

supra, is a well-considered one, and is on all fours with

the points involved in this question of whether a lessee

comes within the purview of the innocent purchaser

doctrine. In that case the Court was considering a sec-

tion similar to the Alaskan one, in its relation to a

lessee, and uses the following language:

"Is a lessee a purchaser? There are but two

methods known to the law by which a person can

acquire a right to the possession of lands, viz., by

descent and purchase. Purchase is defined to be

the possession of lands and tenements which a man
hath by his own act or agreement, and not by de-

scent from any of his ancestors or kindred. 2

Black. Comm., 241. There are five different

methods of acquiring possession by purchase. i.

escheat; 2, occupancy; 3, prescription; 4, forfeiture;

5, alienation. Id. 244. And among the instru-
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ments mentioned under the head of alienation by
which a right to the possession of lands may be ac-

quired, leases are enumerated. (Id., 310.) And
Cruise says that every lessee is a purchaser by his

contract and covenants, i Greenlf. Cruise, 403,

Ch. I, par. 80."

The Court then goes on to say:

"In the light of these definitions, it would seem

that there should be no doubt that a lease for a term

of years is a conveyance of lands within the mean-

ing of the statute under consideration, and as such

entitled to be recorded. But it may be said the,

books say that a lease for years confers no estate in

the lands demised by it, for though the term grant-

ed by it may exceed the duration of many lives,

yet it simply confers a term or mere chattel inter-

est. This it cannot be denied was the ancient view

and it is likewise undeniable that the ancient doc-

trine was founded on principles of law whicli have

no application to modern times or to society as it

exists under a republican form of government. I

think it is safe to say that in this commercial age,

which reveres fact much more than it docs fiction,

and pays no special homage to any class of citizens,

and bestows no extraordinary privileges on military

men, a grant which gives to the grantee a right to

the possession of lands for a term of three to five

hundred years, would be esteemed everywhere a

great deal more valuable, and entitled to much more

consideration than a grant of a term to run during

the successive lives of any three mortals. And it
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would be so in fact. A different estimate of the dig-

nity or the value of the two grants rests on fancy,

not on fact."

(B.) As a further reason for its conclusion in this

respect, this Court says:

"In the second place, the lessees were not pur-

chasers for a valuable consideration. By the

terms of their leases they were to operate the mine

and out of the proceeds pay a royalty to the lessor.

It is true they expended money in developing and

in operating the leased property, but the evidence

shows that they have been reimbursed by the prod-

uct of the mine."

We are at a loss to understand by what process of

reasoning the Court can justify its conclusion that the

agreement to operate the mine (at their own expense)

and the payment of royalty is not a valuable consider-

ation for the leasehold interest; or its implied finding

that because the actual moneys expended in the opera-

tion of the mine were reimbursed the lessees, that

therefore they were taken without the protection of the

statute.

Assuming that the lessees had not been reimbursed

for the moneys expended; on the contrary, that their

expenditures of money, labor and time were a dead loss

in that the mine proved profitless, would that affect the

original consideration for the conveyance of the lease-

hold interest?
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Under the reasoning of this decision, that fact would

materially affect the nature of the consideration. But

surely the reimbursement or non-reimbursement on an

investment in real property can have no effect upon

the consideration to be thereafter paid for said prop-

erty so far as to influence its character as a conveyance

within the protection of the doctrine of innocent pur-

chasers.

The consideration for the leasehold interest herein

was money and labor. The property was to be opened

up at the expenses of lessees, and afterwards a royalty

paid to the lessor on the net amount of gold taken out.

It is admitted this was done. If such a consideration

is not valuable, then there is no consideration that can

be deemed valuable, for money is the most ordinary of

valuable considerations and its payment as royalty one

of the common methods of exchange. And the con-

sideration of labor and expense in opening up the mine

was an additional valuable one.

"A valuable consideration may be other than the

actual payment of money, and may consist of acts to

be done after- the conveyance."

Stanley vs. Sc/iwa/hy, 162 U. S., 255.

Certainly, then, if a lease conveys an interest or estate

in real property and that would seem to be admitted

by the Alaskan Code (Sec. 1046, supra), and is a con-

veyance under the provisions of Sections (135 and 136,
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Part IV, supra) ^ there does not seem to be any logic in

maintaining that because the consideration expressed

is for the payment of royalty and the expenditure of

labor in the development of the property that it is not

a conveyance for a valuable consideration. Or that

because the lessees made something on the deal over

their expenses, that therefore they had not paid a valu-

able consideration for the leasehold interest.

If the lessees had simply agreed to pay a rental for

the leasehold interest, that would have been deemed a

valuable consideration. If the rental is paid in royalty

based upon the output of the mine, wherein lies the dis-

tinction?

Finally, while it is true that the deed from Whittren

to Chambers found by this Court to be valid as between

the parties, was transcribed on the record prior to the

recording of the leases, yet such recording was a nul-

lity and could convey notice to no once.

"A deed is not properly recorded until proven

or acknowledged according to the provisions of the

statute, and although actually transcribed on the

record, is not recorded where there has been no

proper proof of its execution as required by law.'^

Am. & Eng. Ency. Laiv, Vol. 24, pp. 141, 2;

Alaska Exploration Co. vs. Northern M. & T.

Co., 152 Fed., 145.

In the case cited, this Court held in a case coming

down from Alaska, that a deed which was neither wit-
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nessed nor acknowledged as required by law, was not

entitled to record and the record thereof was therefore

not constructive notice to a subsequent purchaser.

The lessees in question then present all the indicia

of innocent purchasers, and the Court below committed

reversible error when it instructed the jury that a lease

for a term of years under the Alaskan Code was not a

conveyance of real property such as to raise the ques-

tion of priority of record between the said leases and

the deed from Whittren to Chambers.

We, therefore, submit that a rehearing of this case

should be granted for the reasons stated, (i), because

the judgment is not based on the pleadings but in con-

tradiction of facts admitted therein; (2), because this

is a case where the doctrine of innocent purchasers

should be invoked in favor of the lessees herein under

a provision of the Alaskan statute which this Court has

overlooked in its decision.
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